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VI.

Application

The deliveries and other services of S1 Optics GmbH are effected
solely in accordance with the General Terms and Conditions of Sale
and Performance set forth hereinbelow. We do not recognize any
terms and conditions of the contracting partner contradicting or de-
viating from our General Terms and Conditions of Sale and Per-
formance; the application of such terms is explicitly opposed.

Our General Terms and Conditions of Sale and Performance apply
even if we effect delivery/performance without reservation whilst be-
ing aware of terms and conditions of our contracting partner deviat-
ing from or contradicting our Terms and Conditions.

The following General Terms and Conditions of Sale and Perform-
ance only apply to enterprises within the meaning of Section 14 of
the German Civil Code (BGB) and to public law legal entities and to
public law special funds.

Entering into a Contract, Written Form, Deviating Agreements,
Guaranties

Our brochures and advertisements are not to be considered as
constituting a legally-binding offer to enter into a contract.

The written declarations given by each party are to be deemed au-
thoritative for the content of the contracts agreed with us. If a con-
tract is entered into without any such declarations having been
made by each party, our written order confirmation alone shall be
authoritative.

Deviating agreements, ancillary and additional agreements are only
binding in individual instances after being confirmed by us in writing.

Any granting of a guarantee by us requires an express written
agreement to this effect designated as “Garantie”. Our product de-
scriptions do not constitute a guarantee within the meaning of Sec-
tion 443 German Civil Code (BGB).

Offer Documentation and Business Secrets, Costs

The documentation belonging to the offer, such as illustrations,
drawings, indications of weights and measurements are only ap-
proximate unless they are explicitly stated as being binding.

We retain, without limitation, the exploitation rights under ownership
and copyright law with regard to the cost estimates, drawings and
other documents, in accordance with Section X; they may only be
disclosed to third parties with our prior consent.

If an order is not placed with us, all drawings and other documenta-
tion belonging to the offer are to be returned immediately on de-
mand. This applies accordingly to the customer’s documentation.

Design drawings are not supplied in principle.
Scope of Delivery and of Services to be Performed

In the absence of a special written agreement, only our written or-
der confirmation is authoritative for the scope of delivery and of the
other services to be performed.

If the order is changed in retrospect, the additional services shall be
charged.

Our coatings are in compliance with the safety requirements of the
relevant European norms (EN). Furthermore, the applicable interna-
tional standards (ISO/ IEC) are taken into consideration as state of
the art.

Prices and Payments, Setoff and Right of Retention

Prices are ex works pursuant to the latest version of the INCO-
TERMS, excluding packaging and insurance and also excluding
Value Added Tax which must always be paid in addition to our
prices, at the statutory rate applicable on the invoice date.

We shall charge for samples of special coatings in accordance with
the terms and conditions agreed upon.

Payments shall be effected to us on the due date thereof with no
deductions whatsoever, i.e. for bank charges etc., in accordance
with the payment terms agreed in writing.

The customer may only offset those claims which are undisputed or
recognized by final and binding judgment; setoff is not permissible
in any other respect. The assertion of a right of retention with re-
spect to counterclaims not acknowledged or not recognized by final
and binding judgment is excluded insofar as such claims are not
based on the same legal relationship.

Provision of Substrates by the Customer or Supplier
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The customer may provide the substrates to be coated or request
the supplier for a separate quotation.

a) In the event that substrates form part of the items to be deliv-
ered by the supplier, we reserve the right not to deliver to the
customer substrates which are defectively coated for whatever
reason or are damaged for reasons for which the supplier is
not accountable, which can lead to a permitted underdelivery.

b) At the customer’s request and expense the number of sub-
strates to be purchased can be larger than the actual amount
on order under the contract. This can lead to a permitted over-
delivery of items/ work delivered.

In case of provision of substrates by the customer, the customer is
obliged to provide the requisite substrates free of charge and with
customs clearance. If this is not possible or if the customer does not
comply with this obligation, we shall pre-pay such costs and then
charge the customer for all the costs we incur.

We have the right but are not obliged to subject the substrates pro-
vided by the customer to full or partial incoming goods control. If we
should detect any defects, we have the right to return the substrates
to the customer at the customer’s expense and to demand the pro-
vision of substrates free of defects.

In the case of the toll coating of serial parts, we shall reach a sepa-
rate agreement with the customer on a larger number of substrates
required to be provided than the number of ultimately finished parts
on account of possible rejects.

In all other respects Section Xlll shall remain unaffected, in particu-
lar subsection 2 thereof.

Delivery Date

The delivery period results from the agreements reached by the
parties. Delivery periods indicated by the seller are only binding if
they have been explicitly confirmed by us in writing. The precondi-
tion for compliance with delivery dates by us is the punctual receipt
of all items and documents to be provided by the customer and the
compliance with payment terms agreed upon and with other obliga-
tions, including any collaboration duties, by the customer. If such
preconditions are not met on time, the delivery period shall be rea-
sonably extended. This shall not apply insofar as we are account-
able for the delay.

If non-compliance with the delivery period is due to force majeure or
other events outside our sphere of influence, e.g. labour disputes,
then the delivery period shall be reasonably extended. We shall no-
tify the customer promptly of the beginning and end of such im-
pediments.

If we are in default, the customer may claim compensation for dam-
ages for each complete week of default in an amount of 0.5% of the
value of that part of the overall delivery which it was not possible to
use in time or in accordance with the contract on account of the de-
fault, but not exceeding, on aggregate, 5% of the value of that part
of the overall delivery which it was not possible to use in time or in
accordance with the contract on account of the default — insofar as
the customer can evidence that it has suffered a loss. Any further
claims for compensation of the default damage are excluded. In all
other respects other claims for damages by the customer on ac-
count of delayed delivery are governed exclusively by Section XII /
Xl of these Terms and Conditions. Claims for compensation on
account of delayed delivery shall not arise if we are not accountable
for the delayed delivery.

If the shipment or the delivery of goods is delayed at the customer’s
request then we may bill the customer for storage charges starting
one month after the notice of readiness for shipment. For each in-
choate month we will charge 0.5% of the total amount of the in-
voice. The storage charge is limited to 5% of the total amount of the
invoice unless higher costs are proven.

Passing of the Risk, Part Performance

Risk shall pass to the customer when the item for delivery is dis-
patched from our premises, risk also passes then if part delivery is
effected or if we have assumed responsibility for other performance,
e.g. costs of shipping, or delivery and assembly. At the customer’'s
request and expense we shall insure the consignment against cus-
tomary transport risks.

If dispatch is delayed for reasons for which the customer is ac-
countable, the risk shall pass to the customer from the date of our
notice that the goods are ready for dispatch. We undertake to take
out the insurance required by the customer at the customer’s re-
quest and expense.
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Part deliveries are admissible if the customer can be reasonably
expected to accept them.

Acceptance

In the case of a contract for work, the customer is obliged to accept
the work duly produced.

Acceptance shall be effected by taking delivery of the work without
complaint. This shall be deemed effected if the customer does not
notify a complaint with regard to the work within 14 days of delivery,
to the effect that the work is defective or not in conformity with the
contract. The notification of complaint must be given in writing.

The customer may not refuse acceptance in the event of minor de-
fects.

Reservation of Title

All items delivered by us shall remain our property until all of our
claims from the business relationship with the customer have been
paid.

The customer is obliged to treat the item delivered with care pend-
ing transfer of ownership.

In the event of default of payment by the customer we have the
right to demand the return of the goods delivered subject to reser-
vation of title, after the expiry to no avail of a reasonable period of
time set for the customer to perform; the applicable statutory provi-
sions on the dispensability of setting a time period shall remain un-
affected.

Reclaiming the item delivered or asserting the reservation of title on
account of default of payment constitutes rescission of the contract
except insofar as we expressly stipulate otherwise. We can similarly
demand the return of the item delivered if the customer treats our
property improperly or otherwise acts in breach of contract. In this
case our demand for return of the item delivered does not constitute
rescission of the contract.

If the item delivered is reclaimed pursuant to subsection 3 above,
any repayment of payments already made by the customer for the
goods shall only be made in the amount of the current market value
less our loss, the decrease in value, compensation for the period of
use by the customer of the item delivered, the recovery costs, e.g.
transport costs, and our loss of profit.

The customer has the right to re-sell, in the normal course of busi-
ness, the items delivered by us, in compliance with all the safety
precautions and accident prevention regulations to be observed in
the concrete case. However, the customer assigns to us now al-
ready all claims in the amount of the final invoice amount (including
VAT) of our claim to which the customer is entitled from its custom-
ers or third parties from such re-sale, irrespective of whether the
goods subject to reservation of title were re-sold with or without any
processing. The customer is not allowed to transfer ownership of
goods subject to reservation of title as security or to pledge goods
subject to reservation of title.

The customer is authorized to collect the claims assigned to us. Our
authority to collect the claim ourselves remains unaffected hereby.
We undertake, however, not to collect the claim as long as the cus-
tomer complies with its payment obligations, is not in default of
payment and, in particular, if no application has been filed for the
initiation of insolvency proceedings and the customer has not sus-
pended payments. If this is the case, however, we can demand that
the customer notifies us of the assigned claims and the debtors
thereof, provides all of the details required to make the collection
and hands over the respective documentation, e.g. copies of in-
voices, and advises the debtors of the assignment. We are also en-
titled to inform the customer’s debtors of the assignment and to re-
quest them to make the respective payment to us.

Any working or processing of the goods subject to reservation of ti-
tle is effected for us within the meaning of Section 950 of the Ger-
man Civil Code (BGB), without any obligation upon us. The proc-
essed goods are deemed to be goods subject to reservation of title
within the meaning of these Terms and Conditions. If the goods
subject to reservation of title are processed or irretrievably intermin-
gled with other goods not belonging to us, we acquire joint owner-
ship of the new thing in the same proportion as the relationship be-
tween the invoice value of the goods subject to reservation of title
and the invoice value of the other goods used, at the time of the
processing or intermingling.

The joint ownership rights thus arising are deemed to be goods
subject to reservation of title within the meaning of these Terms and
Conditions. If our goods are joined or irretrievably intermingled with
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other movable items to form one uniform thing and if the other thing
is to be regarded as the principal thing, then it is deemed agreed
that the customer assigns to us proportionate joint ownership, inso-
far as the principal thing belongs to the customer. In all other re-
spects the same applies to the thing created by processing, joining
and intermingling as applies to the goods subject to reservation of
title.

At the customer’s request we undertake to release the security to
which we are entitled to the extent that the realizable value of our
security exceeds the amount of the claims to be secured by more
than 10 %. The selection of the security to be released is incumbent
upon us.

With regard to the goods of the customer to be processed by us (in
particular when coating is performed) we shall acquire ownership in
the new thing except insofar as the value of the processing or work-
ing is considerably less than the value of the initial item.

Industrial Property Rights

If we have to deliver in accordance with drawings, models or sam-
ples, or by utilising free-issue parts of the customer, then the cus-
tomer is responsible for this not infringing any protective rights of
third parties in the country of destination of the goods. We shall ad-
vise the customer of rights known to us. The customer shall indem-
nify us against claims by third parties and compensate for the loss
arising. If the customer is enjoined by a third party from manufactur-
ing or supplying on the basis of a protective right belonging to the
third party, then we are entitled — without examining the legal posi-
tion — to suspend the work pending clarification of the legal position
by the customer and the third party. If we cannot be reasonably ex-
pected to continue the order as a result of the delay, then we are
entitled to rescind.

Upon request, we shall return drawings and samples provided to us
which have not led to an order; otherwise we are entitled to destroy
these three months after making a quotation. This obligation applies
to the customer accordingly. The party entitled to destroy has to in-
form the other contracting party in good time of its intention to de-
stroy.

We have the copyright and, if applicable, other ownership and in-
dustrial property rights, in particular all rights of use and exploita-
tion, in the models, moulds, and devices, drafts and drawings de-
signed by us or by third parties on our behalf.

Section 1l shall remain unaffected.
Liability for Defects in the Delivery/Performance

The preconditions for claims with regard to defects by the customer
are, in the case of a commercial transaction, that the customer
complies with its examination obligations and obligation to notify de-
fects, owed pursuant to Section 377 and Section 381 (2) of the
German Commercial Code (HGB). Complaints on account of in-
complete or defective performance must be notified to us in writing
promptly, no later than 10 days after taking delivery of the goods, in
the event of concealed defects, immediately upon the discovery
thereof.

With regard to defects in the item delivered or in our performance at
the time of the passing of risk we are liable as follows:

a) We provide a warranty that the item is free of defects for one
year from the date of delivery of the item delivered or from ac-
ceptance if acceptance is required.

b) We provide supplementary performance at our discretion by
supplying a defect-free thing / producing a defect-free work or
by repair. We must be granted adequate time and opportunity
for supplementary performance. If we are denied this opportu-
nity, we are released from the obligation to effect supplemen-
tary performance to this extent and from further claims on ac-
count of defects in the item delivered/work.

c) Claims by the customer on account of expenses necessary for
the purpose of supplementary performance, in particular,
transport, transportation, labour and material costs, are ex-
cluded insofar as such expenses are increased due to the fact
that the item delivered/work was brought to a different delivery
location other than the one agreed by contract.

d) Within the framework of the applicable statutory provisions, the
customer has the right to rescind the contract or to reduce the
purchase price or have a refund if we have allowed a reason-
able period of time set by the customer for supplementary per-
formance to expire to no avail, if the supplementary perform-
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XIll.

ance definitively fails or if it is impossible (failure of supplemen-
tary performance).

If a defect is only minor, the customer only has the right to re-
duce the purchase price/ remuneration if supplementary per-
formance fails. Any claims with regard to defects other than
those mentioned hereinabove are excluded — subject to Section
XIll 2, Section XllI 3 of these Terms and Conditions.

e) No warranty is provided for defects which are caused by cir-
cumstances lying in the customer’s sphere of influence, in par-
ticular in the following cases: the provision of an object for
coating which is, contrary to our requirements, of poor quality
or unsuitable for coating; natural wear and tear of the item de-
livered/work; excessive load, unsuitable or improper use of the
item delivered/work; faulty assembly or commissioning by the
customer or by third parties, insofar as we are not responsible
for this; deficient or negligent treatment of the item deliv-
ered/work; defects as a result of such thermal, chemical, elec-
tro-chemical, electric or other special external influences after
the passing of risk which are not assumed under the contract.

f)  Furthermore there are no claims with regard to defects if the
customer or third parties has/have undertaken alterations or
repairs of the item delivered/work without our written consent
and, as shall be assumed, the alterations or repairs led to the
defect.

g) There are no claims with regard to defects if the item deliv-
ered/work is operated with unsuitable accessories of third par-
ties.

h)  Further, no warranty is given for any public statements, in par-
ticular not for advertising statements, which we make to the
public on any properties of the goods.

Individual contracts on a reject quota remain unaffected.

In the case of coating developments and sample coatings there is
an increased risk of the desired specification not being achieved.
We do not assume liability for non-achievement of the specification
after conducting a prior risk analysis, insofar as intent or gross neg-
ligence is not imputable to us and unless otherwise agreed in writ-
ing in an individual contract. In the event of gross negligence by
persons who are not statutory representatives and not managerial
employees of our company (“Organe” or “leitende Angestellte”) our
liability is limited to the value of the order (“batch costs”) (“Char-
genkosten”). Section Xlll subsection 2 remains unaffected with re-
gard to the components/ substrates.

Overall Liability

If the item delivered/work cannot be used by the customer in accor-
dance with the contract through our fault as a result of a failure to
give information or advice or of faulty information or advice or
through the violation of other contractual ancillary duties, the provi-
sions of Section Xll and of the following subsections shall apply ac-
cordingly, to the exclusion of further claims by the customer.

We do not assume liability for damage to components/ substrates
provided to us for processing, insofar as intent or gross negligence
is not imputable to us and unless otherwise agreed in writing in an
individual contract.

In the event of gross negligence by persons who are not statutory
representatives and not managerial employees of our company
(“Organe” or “leitende Angestellte”), our liability is limited to com-
pensation of the loss or damage reasonably foreseeable and typical
of the contract. The customer is at liberty to insure the compo-
nents/substrates provided for processing against damage and de-
struction of all kinds, including, in particular, insurance against
breakage.

With regard to damage not caused to the item delivered/work itself,
we are liable for whatsoever legal grounds in the case of fatal injury,
damage to body or health (personal injury). The same shall apply in
the event of other damage insofar as this is based on a deliberate
or grossly negligent violation of an obligation by us or by a statutory
representative, an agent employed in the performance of an obliga-
tion or a vicarious agent. We are further liable in cases of statutory
liability provisions with mandatory application in accordance with
the preconditions and scope thereof, for damage, in particular for
personal injury and damage to property used privately pursuant to
the German Product Liability Act. Any further liability by us is ex-
cluded subject to subsection 4 below.

Insofar as we violate a material contractual duty by slight negli-
gence and insofar as there is no personal injury as defined in sub-
section 3, our duty to provide compensation is limited to damage
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typical of the contract, reasonably foreseeable at the time the con-
tract was agreed upon.

No change to the burden of proof to the disadvantage of the cus-
tomer is associated with the foregoing provisions.

Adaptation of Contract, Rescission

In the event of unforeseen events within the meaning of Section VII
of these Terms and Conditions or of any other unforeseen circum-
stances for which we are not accountable, insofar as they consid-
erably change the economic significance or content of the perform-
ance or have a considerable effect on our business and in the event
that it should ensue in retrospect that execution is impossible, the
contract shall be reasonably adjusted.

Insofar as this is not economically reasonable, we have the right to
rescind the contract in whole or in part. If we wish to exercise this
right of rescission, we must advise the customer thereof promptly
after we realize the scope of the event, even if an extension of the
delivery period was initially agreed with the customer.

Place of Performance, Jurisdiction and Venue

If the customer is a merchant as defined in the German Commercial
Code (HGB), a public law legal entity or a public law special fund,
then the place of performance for all obligations arising from the
contractual relationship with us is Nirtingen, Germany.

If the customer is a merchant as defined in the German Commercial
Code (HGB), a public law legal entity or a public law special fund,
then it is deemed agreed that the courts with jurisdiction for Nirtin-
gen, Germany, have jurisdiction over disputes arising from or in
connection with our deliveries and performance and with claiming
any bank guaranties. In derogation from this we are also entitled to
take legal action at the court with jurisdiction over the customer.

Applicable Law

The laws of the Federal Republic of Germany apply to the contrac-
tual relationship.

Data Protection

In accordance with the provisions of the German Data Protection
Act we advise that our bookkeeping is conducted using data proc-
essing equipment and that in this connection we compile, process
and use in an automated process, the personal data we receive
from the customer on the basis of the business relationship with the
customer, to the extent required to establish, develop or amend the
contractual relationship at any one time.

Partial Invalidity

If it transpires that a provision of these Terms and Conditions or a
provision of any other agreement reached between the customer
and us is ineffective, this does not affect the validity or binding na-
ture of all other conditions and agreements.



